latter of which is sometimes paired with Lochner as the one-two punch of the evil Gilded Age Court).
But not so fast. David Bernstein has done admirable work in debunking the melodramatic aspects of Lochner, and of the Lochner era more generally. His recent book, Rehabilitating Lochner: Defending Individual Rights Against Progressive Reform, while breaking little new analytical ground beyond his voluminous scholarship on the issue, 10 recapitulates his impressive revisionist scholarship about Lochner and its eponymous era. His careful research makes clear that the Lochner era was not one in which a hopelessly reactionary Court in the service of the economic elite continually used woodenly formalistic reasoning to stymie needed social reform. Instead, he paints a much more balanced picture of the contending forces of the period.
To begin with, Bernstein views the Court's conservatives as sincerely concerned with individual liberty, both in terms of results and philosophy. For example, consider Meyer v. Nebraska, the 1923 case where the Court struck down a state law prohibiting the teaching of German.
11 Bernstein notes that Meyer relied heavily on economic due process precedents, including Lochner itself. Thus, to the extent that modern substantive due process cases rely on Meyer, 12 a fair case could be made that Roe was in fact the spawn of Lochner. He also observes that Meyer was authored by Justice McReynolds, whose notorious racism and anti-Semitism makes him, at least among the cognoscenti, probably the most unattractive villain of the pro-Lochner Four Horsemen. 13 To gild the lily, one could add to Bernstein's analysis the observation that McReynolds' prose from the follow-on case to Meyer, Pierce v. Society of Sisters, 14 especially his rejection of the state's authority to "standardize" children, 15 bears for contemporary liberals an uncomfortable resemblance to Justice Brennan's language in Michael H. v. Gerald D. about the protection due process affords to the freedom "not to conform." 16 Contrast this picture of the conservative wing of the Court with the picture Bernstein paints of their Progressive opponents, on and off the Court. Rather than viewing them as heroic defenders of the downtrodden, Bernstein sees them as statists who would allow government a free hand to protect white, male, unionized labor at the expense of less favored workers, outlaw private (i.e., Catholic) education, and otherwise trample on individual liberties in the service of broader social goals. Indeed, Bernstein paints the Progressive cause in even darker terms: in Progressives' views, less-capable workers are deemed unworthy of protection if minimum wage laws lead to their exclusion from the job market (pp. 53-54), women are intentionally excluded from that market (pp. 58, 62, 65, 66), and most menacingly, mental "defectives" are susceptible to the state's power to sterilize them for the good of society (pp. [96] [97] [98] . If Bernstein's description of the conservatives can be summed up by McReynolds's protection of parents' liberty to avoid state "standardization" of their children, his description of the Progressives can be summed up by Holmes' cruel aphorism in Buck v. Bell: "Three generations of imbeciles is enough." 14. 268 U.S. 510 (1925) . 15. Id. at 535 ("The fundamental theory of liberty upon which all governments in this Union repose excludes any general power of the state to standardize its children by forcing them to accept instruction from public teachers only.").
16. 491 U.S. 110, 136, 141 (1989) (Brennan, J., dissenting). 17. Buck v. Bell, 274 U.S. 200, 207 (1926) . Indeed, the earlier parallel between Justice McReynolds' language in Meyer and Justice Brennan's language in Michael H., see text accompanying supra notes 14-16, finds a mirror image in the comparison between Justice Holmes and Justice Scalia: in Lochner, Holmes insisted that the Court not strike down laws as violating substantive due process unless the statute "would infringe fundamental principles as they have been understood by the traditions of our people and our law," Lochner v. New York, 198 U.S. 45, 55 (1905) (Holmes J, dissenting), language that would fit comfortably in a due process opinion written by Justice Scalia, see, e.g.,
But the standard Lochner story may be invalid for a second reason as well, one that Bernstein does not accept. A second question raised by Lochner is whether Roe necessarily follows from it, or, by contrast, whether Roe and modern due process cases can be understood as having a different parentage. Under an alternative view to Bernstein's, modern substantive due process owes (or should owe) at least as much to equality concerns as to liberty. 18 If this view is accepted, then the LochnerRoe connection is broken, or at least mitigated. In that case, maybe there is an answer to the law professor's gotcha question. Maybe you can agree with Roe but disagree with Lochner.
This Review follows, approximately, the structure of Bernstein's book. Part I reviews the story of Lochner v. New York: its facts, the opinions and the question of its jurisprudential foundation. Part II considers Lochner's implications, both for what are now called "civil rights" or "civil liberties" and for minorities. Part III considers the modern implications of the absorption of many Lochner-based precedents into equal protection or equal protection-like categories 19 -in particular, what that absorption means for Lochner's status as the father that modern substantive due process jurisprudence refuses to acknowledge. 18. See infra Part III. 19. By "equal protection-like" I mean in particular the content-neutrality rule in free speech and the requirement of discrimination in free exercise claims. The former in particular is noteworthy, as the content-neutrality rule derived from a case that was decided as an equal protection case. powerful capitalists. Bernstein argues that, as is sometimes the case with regulatory legislation, the powerful sectors of the relevant industry supported the law, with an eye to restricting the competition posed by newer, smaller entrants into the market. In this case, Bernstein argues that the large bakeries supporting the law already satisfied its sanitary rules and maximum working-hours provisions, and thus had little to fear from it (p. 27). Conversely, Bernstein argues that the forces opposed to the law were small bakeshops, in particular those owned by recent Jewish, Italian and French immigrants (p. 24).
In setting up the conflict this way, Bernstein returns to a theme that he has expressed before: that ostensibly pro-labor regulatory legislation, such as laws permitting or even requiring closed-shop arrangements, are often really attempts by entrenched groups to secure benefits for themselves by limiting the operation of the free market. 21 Bernstein has made this point when arguing that pro-union legislation harmed AfricanAmericans who were shut out of those unions because of racism, and thus were shut out of economic opportunities when legislation benefitted union members at the expense of nonunion workers. In Rehabilitating Lochner he suggests similar effects, if not similar malicious motivation, with regard to laws regulating the terms of work performed by women (pp. 58, 62, 65, 66). 22 The heroic picture of Progressive legislatures protecting oppressed workers from rapacious capitalists becomes instead an anti-heroic one where powerful interests groups (now including unions) band together to preserve their monopoly privileges against the striving of less powerful underclass groups.
But Second, the underlying facts justifying legislation are often hard to discern conclusively. Bernstein's own research reveals this. He notes that, in the run-up to the bakeshop law, New York had been roiled by accounts of unsanitary conditions in bakeshops. In particular, he recounts the story of a "dying Jewish baker . . . carried from a cellar bakery on the Lower East Side" in 1894 (p. 25). Based on that event, the bakery union chief convinced a newspaper to run a series of muckraking articles investigating and exposing conditions in bakeshops. But Bernstein expresses some doubt about the accuracy of the reporting, based on the reporter's sympathies and the timing of the article. He also cites two government reports that came to contradictory conclusions about the veracity of the reporter's conclusions (p. 25).
How is a legislature to know which facts most closely approximate reality? More relevantly, how is a court to know? The difficulty courts have in discerning both legislative motivations and underlying policy facts has led, in the modern 23 era, to the extreme deference courts exhibit when considering claims of infringements of non-fundamental rights and discrimination against non-suspect classes. Of course, Bernstein is an academic, not a legislator or a judge; based on his historical investigation he might be able to draw more confident conclusions about these issues. But even he is forced to introduce some ambiguity into his narrative. For example, as noted above he cites two different government studies that reached different conclusions about the health risks of bakeshops.
It is probably the case that both public health and antinewcomer sentiment motivated the New York legislature, just as it is probably the case that the law both advanced public health and disparately impacted newcomers. How great were those effects and what was the legislature's predominant motivation (even assuming legislative motivation is relevant)? 24 The difficulty in answering those questions makes judicial reviewlike that in Lochner-difficult. In turn, this difficulty counsels in favor of either narrowing the set of situations where courts will perform careful review, or abandoning the careful review Lochner exhibited in favor of more deferential judicial scrutiny. But Lochner, by insisting on at least some degree of real judicial review every time a regulation impaired one's ability to act in 24 20 (1922) , where the Court rejected, respectively, federal bans on interstate shipment and taxation of child labor-manufactured goods as illegitimate attempts by Congress to regulate manufacturing). Ultimately, the distinction here may turn on whether the term "motive" implies some level of subjective motivation or a "purpose" abstracted out from the necessary effect of the law at issue. See, e.g., Bailey, 259 U.S. at 38 ("Although Congress [in the ostensible tax it levied on child labor-manufactured items] does not invalidate the contract of employment or expressly declare that the employment within the mentioned ages is illegal, it does exhibit its intent practically to achieve the latter result by adopting the criteria of wrongdoing and imposing its principal consequence on those who transgress its standard."); see also Lochner v. New York, 198 U.S. 45, 64 (1905) ("It is impossible to shut our eyes to the fact that many of the laws of this character, while passed under what is claimed to be the police power . . . are, in reality, passed from other motives. We are justified in saying so when, from the character of the law and the subject upon which it legislates, it is apparent that the public health or welfare bears but the most remote relation to the law. The purpose of a statute must be determined from the natural and legal effect of the language employed . . . ." A second approach, one that is deferential in the true sense of the word, is reflected by the modern rational basis standard used to decide cases where non-fundamental rights are alleged to be unconstitutionally infringed. This approach, while similarly yielding predictable government wins, at least leaves open the theoretical possibility that a law could be so arbitrary that it violates the substantive guarantee of liberty found in the Due Process Clause. Finally, a third approach, the one associated with Justice Harlan's Lochner dissent, defers to government determinations that the public interest requires an infringement on liberty, but does so only after something more than perfunctory judicial review.
Did Justice Peckham really refuse to defer? His opinion for the Court reads at times like a breezy rejection of the legislature's findings: he relied on "the common understanding" that "the trade of a baker has never been understood as an unhealthy one," 26 reached his conclusion about the health risk of being a baker "in looking through statistics regarding all trades and occupations."
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Indeed, Bernstein elsewhere argues that Peckham "clearly relied on-but, to the detriment of his reputation, did not explicitly cite-the studies discussed in the appendix to Lochner's brief showing bakers had similar mortality rates to many ordinary professions that the legislature did not regulate." 29 But even had Peckham explicitly cited those studies he still would have been susceptible to the criticism that he was choosing for himself which studies to rely on and which to discredit. By contrast, Harlan explicitly cited studies that supported the view that baking was unhealthful work. 30 Based on that evidence, he concluded that the law was not "beyond all question a plain, palpable invasion of rights secured by" the Constitution. 31 The charge of failure to defer appears solid.
More generally, Bernstein's careful analysis of the differing deference levels in the various Lochner opinions helpfully illuminates two distinct disagreements on the Court. One, between Holmes and the eight Justices comprising the Peckham majority and the Harlan dissent, centered on the existence of an unenumerated right to contract, and, indeed, on whether the Due Process Clause protected any substantive rights whatsoever. The other faultline exposed by Lochner concerned the amount of deference legislatures were due when they regulated in ways that impaired contractual liberty. Both of these divisions were moving targets: by 1925, Justice Holmes was willing to recognize, based on the Court's interpretation of the Due Process Clause in other contexts, that the Clause provided at least some protection for the freedom of speech. 32 Similarly, Bernstein notes that in the second decade of the twentieth century the Court became significantly friendlier to government regulation, but then Here again Bernstein performs a useful service by performing a more fine-grained analysis of the Lochner Court. In particular, by considering Harlan's dissent he does much to dispel the black-and-white narrative that too often passes as the truth about Lochner. However, his carefulness in delineating the different phases of the Lochner era has the ironic effect of watering down the force of his argument about the Court's mode of analysis during this period, and the implications of its approach. Simply put, it is harder to paint a coherent picture of how much the Court deferred to legislative judgments (and thus how strictly it protected the right to contract), and how its approach impacted minorities and other outsiders, given the Court's evolution from its early-phase stringent review to its middle-phase (relatively) lenient review, and then back again. 33 Obviously, it's not Bernstein's fault that the Court didn't apply a consistent analytical approach during this period, even if that ambiguity does muddy his underlying narrative. More importantly for our purposes, the question of how much the Lochner-era Court really deferred to marketplace regulation becomes less important once the economic regulation cases provided the foundation for the Court's non-economic liberty jurisprudence. To the extent the marketplace cases generated Meyer and its progeny, the impact of that generative process persisted, even if the stringency of the Court's underlying economic due process analysis waxed and waned.
C. LIBERTY OR EQUALITY?
In Rehabilitating Lochner, Bernstein makes a powerful argument that Lochner was based on liberty rather than equality concerns. To many ears this may sound obvious. However, Bernstein rightly chooses to spend time addressing the argument, most fully developed by Michael Les Benedict and Howard Gillman, that Lochner-era jurisprudence focused less on protecting individual liberty than on ensuring that government not enact so-called "class legislation. 
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legislation-that is, legislation that bestowed benefits and burdens unequally, and in particular legislation that granted monopoly privileges-was surely a major concern of the Fourteenth Amendment. Bernstein acknowledges that avoidance of class legislation was a major concern of the original framers (who expressed it as a concern about faction), 35 antebellum constitutional thinkers and the framers of the Fourteenth Amendment (pp. 14-15).
36 But in his other writing, Bernstein argues that the class legislation prohibition was never interpreted stringently by the Supreme Court. 37 Indeed, he contrasts the Supreme Court with some state high courts, which he argues enforced equality guarantees strictly. 38 It is difficult in a short review to evaluate which side has the better of the debate, in large part because, as Bernstein himself notes, class legislation restrictions constituted part of the Court's understanding of due process. This should not be surprising: our current practice of rigidly separating substantive rights, protected under due process, from equality rights, protected under equal protection, was likely alien to the Fourteenth Amendment's drafters, or at least not their primary understanding. 39 For confirmation, one need only look to the Civil Rights Act of 1866, which protected not a particular level of contract and property rights, but the same level of protection as that a state granted white citizens. 40 For our purposes, it is unnecessary to resolve this dispute. Regardless of Lochner's basis, the fact remains that the Meyer line of cases began to diverge from any explicit concern with of the Meaning But language about class legislation is largely absent from the actual opinions. Thus, one can remain agnostic about the liberty vs. class legislation debate in Lochner while still recognizing that, somehow, Lochner's progeny became based on substantive liberty rather than on the requirement that all legislation be general.
II. LOCHNER'S IMPLICATIONS
The middle chapters of Rehabilitating Lochner-Chapters 4 and 5, and to a great degree Chapter 6-consider Lochner's implications for, respectively, sex equality, racial equality, and what we now call "civil rights" or "civil liberties." Bernstein makes important claims in these chapters, which are all the more significant because they challenge the standard view that Lochner-era jurisprudence inevitably favored powerful interests at the expense of the powerless. These claims deserve a closer look. writing Meyer, used expansive language about the scope of individual liberty, 44 while Justice Sutherland wrote important civil liberties opinions in the criminal procedure 45 and press freedom 46 areas. Conversely, Justices Holmes and Brandeis were, at best, reluctant converts to the cause of substantive due process liberty. 47 So it seems like an open and shut case that Lochner is the font of the Court's first protections of civil liberties, and thus of the Court's modern individual rights jurisprudence. But the picture is at least slightly more complicated. As Bernstein himself has noted in his previous scholarship on the Lochner era, many of those early civil rights cases dealt with government action that had severe disparate impacts on minorities. The statute struck down in Meyer was the product of anti-German xenophobia during the World War I era, 48 while the law at issue in Pierce v. Society of Sisters clearly aimed at Catholic education, 49 the hangover from the bitter nineteenth century disputes between Protestants seeking to inculcate their religious values via public education and Catholics seeking to preserve 44. See Meyer, 262 U.S. at 399 ("While this court has not attempted to define with exactness the liberty thus guaranteed, the term has received much consideration and some of the included things have been definitely stated. Without doubt, it denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men."). 47. See, e.g., Whitney v. California, 274 U.S. 357, 373 (1927) (Brandeis, J., concurring) ("Despite arguments to the contrary which had seemed to me persuasive, it is settled that the due process clause of the Fourteenth Amendment applies to matters of substantive law as well as to matters of procedure."); Gitlow, 258 U.S. at 671 (Holmes, J., dissenting) ("The general principle of free speech, it seems to me, must be taken to be included in the Fourteenth Amendment, in view of the scope that has been given to the word 'liberty' as there used"); see also p. 101 (describing Holmes' recognition that due process protects the freedom of speech as "grudging").
A. CIVIL LIBERTIES AND LOCHNER
48. See Bernstein, Bolling, supra note 10, at 1273 ("The Meyer law had been motivated by nativist hysteria attendant to World War I.").
49. See Bernstein, Bolling, supra note 10, at 1274 (describing the law struck down in their values via parochial education. 50 The major speech cases of the era all dealt (as they usually do) with the speech of dissenters, usually unpopular ones at that. 51 For their part the criminal procedure cases dealt with criminal defendants, hardly the most popular group in any polity. This fact was especially true during this era, as the key cases that began using the Due Process Clause to incorporate the Bill of Rights' criminal procedure provisions dealt with racist southern criminal justice systems and African-American defendants. Thus, his argument with regard to footnote four's treatment of Meyer seems to be that footnote four focused on the fact of discrimination, rather than on the insufficiency of discriminatory motives as justification for an infringement on liberty rights.
In theory this is a real distinction. Under Bernstein's understanding of how the Lochner-era Court analyzed cases like Meyer, a crucial first step was the identification of a liberty right. If no liberty right was at stake, that was the end of the case-the government won. But if such a liberty right did exist, the government could not justify its infringement by claiming a discriminatory motive.
59 By contrast, under footnote four's formula, discrimination against a "discrete and insular" minority triggered closer judicial scrutiny. Not only was there not any preliminary inquiry into the existence of a liberty interest, but the entire focus of the analysis moved away from the government's police power-based reasons for infringing on a liberty interest and toward to the government's justifications for the discrimination itself. In sum, the focus shifts from liberty interests to anti-discrimination simpliciter.
But this distinction may be more theoretical than real, at least if due process is to do the work Bernstein thinks it should. Consider Bolling v. Sharpe, 60 the companion case to Brown v.
261 U.S. 525 (1923) (striking down a District of Columbia ordinance mandating a minimum wage for women).
57. 245 U.S. 60 (1917) (striking down a Louisville, Kentucky, ordinance prohibiting real estate sales that would lead to residential integration).
58. See Bernstein, Bolling, supra note 10, at 1270-73. 59. See, e.g., Buchanan, 245 U.S. at 80-82 (noting, and rejecting, the city's racebased reasons for the ordinance); Adkins, 261 U.S. at 552-53 (noting, and rejecting, the government's arguments about women's incapacity to contract as justifications for the law); see also Bernstein, Bolling, supra note 10, at 1272 ("In Buchanan the Court held that denial of property rights for African Americans could not be based on weak racerelated police power rationales. In Adkins, the Court held that women could not be denied liberty of contract based solely on weak gender-related police power rationales.").
60 62 Bolling is a confused opinion. The absence of an Equal Protection Clause binding the federal government required the Court to rely on the Fifth Amendment's Due Process Clause. While that Clause had long been understood as including some restriction on discrimination, 63 Bolling's reliance on due process inevitably raised the specter of resurrecting Lochner-era jurisprudence, especially given how the Lochnerera Court had combined concepts of liberty and equality.
Bernstein has argued that Bolling would have been a more coherent opinion had the Court forthrightly relied on the Meyer line of cases to recognize a liberty to attend a non-segregated public school, and then, following Lochner-era analysis, had rejected racially discriminatory justifications for the law. 64 But this approach requires recognizing a liberty interest in attending a non-segregated public school. That move seems to be a stretch. As Bernstein himself notes, it is susceptible to the objection that "once a Lochnerian Court acknowledged that access to a government-provided service could be construed as a liberty right, the entire classical/libertarian edifice of Lochner would be lost." 65 His response-that "a libertarian might argue that to subsidize one group is the economic equivalent of taxing its competitors"-and thus that "[t]o subsidize whites' education more than blacks' education . . . is, by economists' lights, the equivalent of taxing blacks more than whites" 66 anything becomes a liberty interest, then searching for a liberty interest becomes a purely formalistic exercise. 70 The upshot is that if Bernstein is going to argue that the Bolling Court could have reached the same result via the standard Lochner-style approach to discriminatory deprivations of liberty, then presumably most, if not all, modern equal protection fact patterns can be understood in this way as well. Perhaps more to the point, if one is willing to expand the notion of liberty as Bernstein is in his discussion of Bolling, then the Lochner Court's own precedents-Meyer, Pierce, Farrington, Buchanan and Adkins-can be legitimately understood as cases focusing on the discrimination, not on the liberty interest.
Hence my suggestion that Bernstein is perhaps too harsh in his evaluation of Carolene Products's reconceptualization of the Lochner-era civil rights cases. In addition to the analysis sketched out above, the rhetoric of those cases rests easily within a basic concern for equality, separate from the status of the regulated conduct as a liberty interest. For example, Adkins' concern for the equal dignity of women fits easily within modern equal protection doctrine's aspiration to eradicate stereotypes about women's capabilities while recognizing government's legitimate authority to compensate women for past discrimination and account for real differences between the sexes. 71 Similarly, Justice McReynolds' refusal in Pierce to allow the government to "standardize" its children 72 can be reasonably 70. It is true enough that there remains a distinction between the Lochner Court's second step-considering the police power justifications for the law-and modern equal protection doctrine's approach of considering the government interests behind the challenged classification. See, e.g., Craig v. Boren, 429 U.S. 190 (1976) (testing the state's gender-based classification against its highway-safety justifications). But this may be a distinction without a difference. The type of police power argument that government may have made, say, in Adkins-that women are incapable of contracting as effectively as men, and thus need the government's assistance-closely tracks the type of argument a modern government-defendant would make when defending a classification against an equal protection challenge. For example, a modern government-defendant defending a law classifying based on gender might well argue that women are truly different from men, and merit different treatment. See, e.g., Nguyen v. INS, 533 U.S. 53 (2001) (accepting this type of argument). Of course, there still has to be some positive justification for the law, rather than simply a claim that the two groups are similarly situated. This is simply a restatement of the fundamental rule that every law must have a justification. But if Bernstein is correct that the Lochner-era Court gave legislatures broad latitude to legislate for the public good, then the deference with which the modern Court applies this rule would not differ greatly from how the Lochner Court would apply the analogous rule that a law must be within the government's police power.
71 , concurring in the judgment) (agreeing that a city's denial of a zoning exemption to a group seeking to establish a group home for mentally retarded persons violated equal protection, but arguing that the level of scrutiny to be accorded the government action should depend in part on the fact that the action infringed on the right to establish a residence in a given area Bernstein is right that the Lochner-era civil rights opinions were doctrinally focused on due process. But the fact that due process doctrine rejected discrimination as a legitimate police power objective means that equality considerations would enter into the Court's analysis, at least in cases that were ripe for recasting in footnote four as equal protection cases. This recasting is not necessarily illegitimate, if by 1938 the Court had come to realize that the Meyer line of cases, the Court's then-nascent protection for speech, association and voting rights, and indeed, the protection of all Bill of Rights provisions it decided to incorporate, were correct exactly because they presented appropriately-cabined situations where more intrusive judicial review was called for, while avoiding such review every time government regulated the marketplace.
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Bernstein is also correct when he states, immediately after the "intentionally misinterpreted" sentence above, 82 that footnote four "was the Court's first of several attempts to preserve [the Meyer] line of cases by disentangling them from their roots in the now-obsolete liberty of contract line of cases" (p. 104). But by itself that does not prove that the Court's action was illegitimate. It is not unknown for the Court to "disentangle" holdings it deems correct from an underlying context or foundation it finds problematic. 83 Concededly, such attempts are potentially problematic, exactly because they provoke the response that the Court is simply picking the results it wants to preserve and pruning away the context of surrounding undesirable results in an unprincipled way. 84 But given the it was with special solicitude for the equal protection of members of the Negro race, lays a duty upon the court to level by its judgment these barriers of color." (parallel and additional citations omitted)). 81. As implied by Carolene Products, such careful review is justified in these situations because of either the likelihood of a political process breakdown or, in the case of specific Bill of Rights provisions, the greater legitimacy of judicial enforcement of specifically-worded constraints on government action. See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938 foundation of the Fourteenth Amendment's framers' concern with both liberty and equality, not to mention later justices' attempts to determine the scope of due process rights by recourse to equality concerns, 85 Stone's reconceptualization of these cases deserves at least more study than the quick dismissal Bernstein provides.
Regardless of one's views about this question, the point remains that Lochner did ultimately make footnote four possible, by paving the way for cases like Meyer and in turn their eventual reconceptualization as equality cases. This insight raises a further, more practical question about Lochner and minorities: how good was Lochner itself for the minorities that its progeny eventually were understood to protect?
B. LOCHNER AND MINORITIES
Bernstein argues forcefully that Lochner, and the muscular protection of substantive due process rights it represents, was good for minorities. As explained above, he draws a clear line connecting Lochner, the Meyer line of cases and the Court's ultimate protection of free expression and criminal procedure rights. His argument is hard to refute: even if, as suggested above, the non-economic due process cases can legitimately be reconceptualized as cases about discrimination, the fact remains that the opinions themselves relied on Lochner and its progeny. In this way, Bernstein is right to conclude that Lochner eventually redounded to the significant benefit of minorities.
However, Bernstein pushes the argument further. First, he argues that economic due process itself helped minorities by providing a means for courts to strike down discriminatory government action that impeded the core Lochner right to contract. In Rehabilitating Lochner, Bernstein presses the point that Lochner, by leading to the striking down of the Louisville, Kentucky, residential segregation ordinance in Buchanan v. Warley, 86 provided an important tool for African-Americans to gain a residential and thus social foothold in major cities. This is a provocative claim. To his credit, Bernstein does not over-argue it. Thus, he writes:
Giving Buchanan its due does not absolve the Supreme Court of its acquiescence to Jim Crow in other contexts. Nor does it remotely suggest that the pre-New Deal Court's civil rights jurisprudence was superior to that of later Supreme Courts which, like American society more generally, became increasingly egalitarian on race. But, given that advocates of racial equality were a distinct minority among Progressives, the practical alternative to the early twentieth century's liberty of contract jurisprudence was not the Warren Court's liberalism but the indifference or hostility to the rights of African Americans shown by most Progressive legal elites (p. 85).
Still, Bernstein insists that "Buchanan's implicit protection of [African-American] migration to urban areas, north and south, proved a crucial turning point in African American history" 87 (p. 83).
This claim seems to me unproven, at least in Rehabilitating Lochner. Indeed, the structure of the sentence quoted above suggests that Bernstein himself may not consider the claim fully proven: the way he writes the sentence, what proved to be "a crucial turning point in African American history" was the implicit protection provided by Buchanan. It's not clear how an implicit effect can confidently be stated as providing "a crucial turning point" in history. More generally (if still technically), as a historical matter the great migration of African-Americans to the north was already under way by 1917. 88 If Buchanan had come out the other way would that phenomenon have reversed? Probably not, although it's certainly plausible that it might have been mitigated, or that the arriving African-American populations would have found themselves even more socially isolated than they ended up being.
But 92. Of course, the Court's broad understanding of state action in Shelley had the potential effect of converting private contractual decisions into state action. In this sense, Shelley's state action analysis effectively restricted private parties' contractual freedom by rendering that freedom subject to the requirements of the Fourteenth Amendment, at least to the extent a contracting party sought a court's aid in vindicating the terms of the contract.
Commentators have noted the potentially broad effect of Shelley's analysis on private parties' freedom to contract as they wish. flowed from African-Americans' own perceptions, and not the state itself, 93 suggests that the Lochner-era Court was not committed to a broad conception of state action. 94 Thus, instances of private discrimination with regard to real estate transactions not only continued to exist after Buchanan, but presumably enjoyed constitutional protection based on the same freedom of contract doctrine that underlay Buchanan itself.
If this analysis is correct, it follows that legislative action attacking such private discriminatory choices-not just in real estate, but more generally throughout the economy-would also be suspect under Lochner-style reasoning. In particular, employment non-discrimination and other similar laws likely would have been attacked during this era as inconsistent with Lochner's presumptive protection for the rights of individuals to decide with whom they wished to deal. 95 If a law prohibiting employers from demanding that would-be employees not join a union unconstitutionally violated both groups' freedom of contract, 96 then presumably a law requiring employers, shop- He also suggests that groups such as the NAACP were not inclined to rely on liberty of contract reasoning, since "by the 1920's the NAACP's leadership had an economically 'Progressive' outlook, and was therefore hesitant to rely on 'conservative' constitutional doctrines like liberty of contract" (p. 85).
These observations betray more ambiguities with Bernstein's thesis that, for minorities, the liberty of contract was, if not perfect, at least the best thing they had going. 99 Most notably, if the lack of resources meant that civil rights groups were not able to enforce African-Americans' contractual liberty rights then one can at least argue that a better strategy would have been for them to enlist the aid of government, via antidiscrimination statutes. Of course, Bernstein is correct in his implicit suggestion that aggressive non-discrimination legislation was not forthcoming in the 1920's. 100 In that sense, there's merit in his claim that Lochner might have been the best tool minorities had. But again, to the extent that such legislation would have been threatened by exactly that same liberty of contract doctrine, it may be the case that had Lochner survived into the civil rights era it would have impeded AfricanAmericans' civil rights legislative agenda.
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This insight perhaps suggests why the NAACP leadership "was . . . hesitant to rely on 'conservative' constitutional doctrines like liberty of contract" 102 (p. 85). Alternatively, perhaps that hesitancy was based more on the needs of a tactical alliance with anti-Lochner northern Progressives. But if this latter speculate is accurate, it starts to blur the clarity of Bernstein's picture of a Progressive movement largely hostile to minorities.
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In sum, either the NAACP leadership concluded that liberty of contract would ultimately redound to African-Americans' detriment, or they calculated that an alliance with northern, antiLochner, Progressives was more important than any marginal advantage they could win by relying on Lochner. Either possibility creates at least some tension with Bernstein's overall narrative.
These arguments by no means completely refute Bernstein's claim that, given the available options, Lochner was the strongest tool minorities (and particularly African-Americans) possessed. Still, the vulnerability of anti-discrimination legislation to liberty of contract reasoning makes it plausible to conclude that equality advocates were ultimately correct to downplay reliance on Lochner. At the very least, the fact that the NAACP leadership-hardly unsophisticated advocatesdisdained that reasoning suggests that there must have been a good reason for them to believe that Lochner was not the right path to take. Indeed, the fact that Carolene Products ultimately enacting such laws in the immediate post-Civil War period).
101. provided a formula for protecting African-Americans' equality rights while simultaneously preserving government's latitude to enact anti-discrimination laws that regulated marketplace choices ultimately confirms the correctness of their choice to reject Lochner.
III. BACK TO THE FUTURE
The above critiques notwithstanding, there is much merit in Bernstein's suggestion that Lochner is the ultimate precursor to the modern substantive due process privacy cases. Indeed, Lochner, by opening the way for the Meyer line of cases, the cases protecting free speech, and the cases incorporating the criminal procedure provisions of the Bill of Rights, can be understood as (very) indirectly paving the way for footnote four's reconceptualization of these cases as, respectively, cases protecting minorities, protecting the political process, and recognizing the legitimacy of judicial protection of textuallybased constitutional rights.
The progression from robust judicial protection of unenumerated rights to a more nuanced recognition that some groups require special judicial protection from the legislative free-for-all is being replayed in the modern era. The modern privacy cases-most notably the abortion cases and Lawrence v. Texas 104 -have been subject to criticism that has never really abated since Roe. That criticism has led commentators sympathetic to those cases' results to argue for a recasting of those rights as sounding in equality. This phenomenon has been most pronounced in the abortion context: ever since Roe, commentators sympathetic to the abortion right have argued that that right was better understood as flowing from the Constitution's commitment to women's equality. 105 In the context of sexuality, Justice O'Connor's concurrence in Lawrence argued that the Texas law banning same-sex sodomy was more (1985) . She has continued to express this view on the Court, albeit within the limits of the current doctrine's housing of the abortion right in substantive due process. See, e.g., Gonzalez v. Carhart, 550 U.S. 124, 168, 184-85 (2007) (Ginsburg, J., dissenting) (using equality language to describe the importance of the abortion right).
appropriately struck down as a violation of equal protection, rather than as a violation of the majority's loosely-defined right to private, consensual, non-commercial sexual conduct between adults. 106 The current fight over same-sex marriage rights is replaying this debate, with some courts and commentators sympathetic to the rights claim arguing that it should inhere in equality guarantees rather than in an alleged "fundamental right to marriage." 107 Thus, just as in the Lochner era, a substantive right recognized by courts has come under attack, and has generated calls, not for reversing the results of all the cases decided under that doctrine, but instead for their reconceptualization as equality cases. The same arguments made in favor of this change in the 1930's are heard today. It is argued that judicial recognition of substantive rights is subjective, lacks a legitimate grounding in judicial competence, and amounts to judicial policymaking. 108 On the other side of the ledger, advocates for an equality approach claimed during the Lochner era and claim today that such an approach respects legislative value choices and simply requires the legislature to provide to the disfavored group what it provides for the favored group. 109. See, e.g., Ry. Express Agency v. City of New York, 336 U.S. 106, 111, 112-13 (Jackson, J., concurring) ("The framers of the Constitution knew, and we should not forget today, that there is no more effective practical guaranty against arbitrary and unreasonable government than to require that the principles of law which officials would impose upon a minority must be imposed generally. Conversely, nothing opens the door to arbitrary action so effectively as to allow those officials to pick and choose only a few to whom they will apply legislation and thus to escape the political retribution that might be visited upon them if larger numbers were affected. Courts can take no better measure to assure that laws will be just than to require that laws be equal in operation."); Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 292, 300 (Scalia, J., concurring) ("Are there, then, no reasonable and humane limits that ought not to be exceeded in requiring an individual to preserve his own life? There obviously are, but they are not set forth in the Due Process Clause. What assures us that those limits will not be exceeded is the same constitutional guarantee that is the source of most of our protection-what protects us, for example, from being assessed a tax of 100% of our income above the subsistence level, from being forbidden to drive cars, or from being required to send our children to
